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Worry No. 1 

Will my bond issue be 

audited by the IRS? 

 



The IRS Audit 

 

•Once upon a time, tax-exempt bond 

issues were almost on an honor system. 

 

•Beginning in the 1990s, the IRS began 

a systematic audit program, reviewing 

various bond issues for compliance. 



• Audits targeted to general tax 

compliance. 

• Audit targeted to specific areas 

(transportation, PPPs, financings 

involving swap agreements). 

• Audits targeted to compliance of 

an issue in order to receive tax 

subsidy payments (BABs, QSCBs, 

QZABs). 

• Our firm sees on average 4-6 

audits per year. 

 



Typical Audit 

• Issuer receives an “Information 

Document Request” from the IRS (the 

“IDR”). 

• IDR requests basic documents and 

information, such as closing 

transcript, status of the issue, etc. 

• IDR requests records of post-issuance 

compliance, such as rebate reports 

and history of expenditure of bond 

proceeds. 



• Documents gathered and sent to the 

IRS agent—then you wait. 

 

• Sometimes there is follow-up for more 

information. 

 

• Hopefully, you get a letter several 

months later advising that the audit has 

been closed with no change in status. 





How to Prepare Now-- 

Treat every bond issue as if it 

will be audited.  How? 



First, A Quick Review 

• Private Activity Rules. 

• Arbitrage Rules. 

• The Other Rules. 

 



Question 1. 

Are you keeping adequate records of 

your bond or other debt issue? 

 



• Basic records relating to the bond 

transaction (including the trust 

indenture, loan agreements and bond 

counsel opinion); 

• Expenditure of bond proceeds, 

including investment earnings; 

• Use of bond-financed property by 

public and private sources (i.e., copies 

of management contracts and research 

agreements); 



• All sources of payment or security for 

the bonds; and 

• Investment of bond proceeds (including 

the purchase and sale of securities, 

SLGs subscriptions, yield calculations, 

actual investment income received, 

guaranteed investment contracts and 

rebate calculations). 



How long should records be maintained? 

As long as debt is outstanding, plus six 

(6) years. 

 

Electronic Records are Perfectly 

Acceptable—just make sure you can 

retrieve them. 



Question 2. 

Is there any private use of the bond 

financed property? If so, do you have a 

program in place to track the private use 

and assure it stays within the permitted 

limits? 



Private Use of Bond Financed Property 

 

• Private Ownership 

• Leases 

• Management Contracts 

• “Output Contracts” 

• Other “Special Legal Entitlements” 



A small amount (usually 10%, 

sometimes 5%) of private use is 

permitted, but must be carefully 

managed. 

 

 



Private use is measured over the 

lifetime of the bond issue. 



Question 3. 

Did you meet an expenditure exception to 

arbitrage rebate and can you document it? 

•Under $5,000,000 exception 

•6 month exception. 

•18 month exception. 

•2 year construction exception. 



Question 4. 

Even if you met an expenditure 

exception to rebate for most of the bond 

proceeds, are other funds still subject to 

rebate (such as a debt service reserve 

fund)? 

 



Question 5. 

If you did not meet a rebate exception, are 

you tracking rebate liability and are you 

making required rebate payments to the 

U.S. Treasury? 



• Rebate paid every 5 years (may pay 

sooner). 

• May want to reserve for a payment. 

• Negative arbitrage earnings can offset 

positive arbitrage earnings. 

• Utilization of rebate analyst. 



Question 6. 

Even if all rebate liability has been 

addressed, do you have yield restriction 

issues that should be addressed? 



Question 7. 

Do You Have Written Procedures for 

Monitoring Post Issuance Tax 

Compliance and are you following the 

Procedures? 



• Now Required Information for 

Form 8038. 

• Standard Question on Every 

IDR. 

• Specifies procedures to follow 

and who is responsible. 

• Specifies plans for succession. 

 



Question 8. 

Do you have any “left over” bond 

proceeds and do you have a plan to 

spend them? 



Question 9. 

If you are planning on reimbursing 

yourself from the proceeds of tax-exempt 

bonds?  If so, have you made the 

appropriate reimbursement declaration? 

 

Note: Actually pre-issuance compliance, 

but important to comply. 



Practical Tips for Federal Tax 

Compliance 

•Make sure you understand Tax 

Certificate at closing. 

•Keep bond/tax documents readily 

available. 

•Same Rules generally apply to all 

Bonds issues—despite size or how 

offered. 

•Educate staff on federal tax law 

issues. 



• Maintain proper documentation. 

• Periodic review to identify any 

unplanned private use. 

• Retain arbitrage rebate consultant, if 

needed. 

• Train multiple staff members. 



WORRY NO. 2 

WILL I BE HEARING 

FROM THE SEC? 

 



SEC Rule 15c2-12 Continuing 

Disclosure 

• For better or worse, we have seen more 
activity from the SEC in recent years 
than even from the IRS. 

• This activity culminated in the 2014 
MCDC Initiative. 

 

 



First, A Quick Review 



The 15c2-12 Undertaking 

• Contractual “undertaking” by issuer or 

obligated person. 

• Condition to underwriter underwriting the 

bonds 

• Undertaking must: 

– File financial information and operating 

data annually. 

– File “event notices” as required when 

specified events occur. 

 

 



EMMA 

Since July 1, 2009, all filings are made 

through on-line EMMA System 

maintained by MSRB. 



• File audited financial statements 

annually. 

• File operating data annually 

(determined by Official Statement 

disclosure). 

– General obligation bonds and COPs 

(debt and tax information). 

– Revenue bonds (also include System 

operating information). 

• These are generally to be filed by 

January 31. 



 

Material Event Notices 

There are 14 material events (5 that 

might come into play):  

• Principal and interest payment 

delinquencies; 

• Non-payment related defaults, if 

material; 

• Unscheduled draws on any debt service 

reserves reflecting financial 

difficulties; 



• Unscheduled draws on credit 

enhancements reflecting financial 

difficulties  

• Substitution of credit or liquidity 

providers, or their failure to perform; 

• Adverse tax opinions or material events 

affecting the tax-exempt status of the 

bonds; 

• Modifications to the rights of the 

beneficial owners of the bonds, if 

material; 

• Bonds calls, other than calls for 

mandatory sinking fund redemption; 



9. Defeasances; 

10. Release, substitution or sale of 

property securing repayment of the 

bonds, if material; 

•Rating changes; 

•Bankruptcy, insolvency, receivership, 

etc. 

•Merger, consolidation, or acquisition or 

the sale of substantially all assets, if 

material. 

•Appointment of successor or 

additional Trustee, if material. 

 



Other Requirements 

• “Undertaking” must also include 
agreement to timely notify the MSRB 
of any failure to provide the required 
annual financial information on or 
before date specified in the undertaking. 

• Official Statements must disclose any 
failure to comply in any material 
respects with any previous continuing 
disclosure undertaking within the 
previous 5 years. 

 



MCDC Initiative 

• 2014—SEC launches MCDC 

Initiative. 

– Applied to municipal issuers and 

underwriters for an offering in which the 

OS did not disclose material prior non-

compliance. 

– Gave issuers and underwriters a chance 

to settle with SEC. 

 



Underwriters 

• 2014- The Summer of Discontent. 

• Hundreds of transactions were 

reported for failures—Great and 

Small. 

• 2015-16—SEC has settled with most 

underwriters. 



Issuers 

• Issuers had until December 1, 2014 to file 

for settlement. 

• Biggest issue — “was this material?” 

• While not 100% compliant, overall level of 

compliance in NC was very high. 

• 2016—SEC is finalizing its settlement 

activity with Issuers. 



While Heavy-Handed, and 

Perhaps an Overreaction, 

the Legacy of MCDC has 

been a much heightened 

level of compliance 

nationwide. 



Practical Tips for 15c2-12 Compliance 

• Make sure all annual financial 

information (operating data) is 

included. 

– May differ from deal to deal. 

– May change over time. 

– Maintain templates. 



Keep up with key notice events: 

Redemptions 

Defeasances 

Rating Changes 

Change of Trustee 

Change of Liquidity Providers 



Take a Tour of Your Issues on EMMA. 

• Check your information on 

EMMA periodically. 

• Make sure information tied to 

correct CUSIP numbers (keep 

accurate list of all applicable 

CUSIP numbers). 

• Make sure that more than one 

person knows EMMA filing 

requirements. 

• Take Advantage of EMMA 

Reminders and On-Line Training. 



Worry No. 3 

 

The New Roles of the 

Underwriter and the 

Financial Advisor 

 

 



• Historically, underwriters were looked upon as 

Quasi-Financial Advisors. 

 

• While underwriters had their own interests, overall 

there was a healthy relationship between advisor 

and advisee. 

 

• Some issuers utilized a Financial Advisor to assist 

them on various financial matters, but that service 

was unregulated. 

 

• The new regulatory regime installed under Dodd-

Frank has changed the way we do things, probably 

forever. 

 



“Municipal Advisor” (1) provides 

advice to or on behalf of a municipal 

entity or obligated person with respect 

to municipal financial products or the 

issuance of municipal securities, 

including advice with respect to the 

structure, timing, terms, and other 

similar matters concerning such 

financial products or issues; or (2) 

undertakes a solicitation of a municipal 

entity. 

 



• Dodd-Frank makes it unlawful for any 

municipal advisor to provide certain 

advice to or on behalf of, or to solicit, 

municipal entities without registering 

with the SEC. 

 

• An advisor has a fiduciary duty to any 

municipal entity for whom such person 

acts as a municipal advisor. 



What Does This Mean to  

Your Banker? 

• Your MA cannot be your banker. 

• Your MA cannot underwrite your 

Bonds. 

• Your banker does not want to register 

with the SEC as a municipal advisor. 



 

What Does This Mean 

To Your MA? 

• MA has a fiduciary duty to you. 

• MA must register as a Municipal 

Advisor. 

• Your MA cannot be Your 

Underwriter. 



Exclusions and Exemptions 

• Public Officials and Employees 

• Independent Registered Municipal 

Advisor (“IRMA”) Exception 

– IRMA in place on the topic 

– Written representation that municipal 

entity is relying on the IRMA. 

– Written disclosure that person giving 

information is not the Issuer’s advisor. 

– Use of Web Page Announcement. 



• Underwriter Engaged for an Offering 

- Transaction Specific 

- Does Not Include Advice on Investment 

Strategies 

- Does Not Include Advice on Municipal 

Derivatives. 

• RFP 

- General Exception 

- “Constant RFP Mode?” 
 

Exclusions and Exemptions 



• Banks 
− Investment of Deposits 

− Extension of Credit (including 

direct loans) 

− Trustee activities 

• Accountants, Attorneys and 

Other Professionals 

Exclusions and Exemptions 



The Good News for the 

Finance Officer 

• All of the Municipal Advisor Rules 

apply to someone else. 

• They may change how you do things, 

but it is someone else’s job to 

comply. 

• They bring clarity to what you can 

expect from your MA. 

 



Worry No. 4—Should my 

next bond issue be a 

“Green Bond” issue? 

 

 



What is a Green Bond? 

• Corporate or municipal bond for new 

and existing projects with 

environmentally sustainable benefits. 

• Under NC law, a “Green Bond” is a 

bond. 

• Under federal tax laws, a “Green 

Bond” is a bond. 



• Issuer publicly states that it is 

raising funds to fund projects with 

an environmental benefit. 

• Bonds marketed to investors with 

interest in environmentally 

beneficial investing. 

• Standards are evolving. 



International Capital Markets 

Association—June 2016 release of “Green 

Bond Principles--2016.” 

 • Principles set out standards for 

transparency and disclosure. 

• Issuer should clearly identify green projects 

and environmental benefit and the criteria 

used for the designation. 

• Issuer should establish reporting standards. 

• Issuer should consider third party 

verification, recertification and other 

safeguards. 

 

 

 



Considerations 
• May open up an offering to some additional 

investors. 

– Some bond funds have ear-marked a part 

of their investments to Green Bonds. 

– Some specialty funds emerging. 

• Does not change the credit or tax treatment. 

• Political benefits to calling an issue Green 

Bonds? 

• On-going compliance. 



Filler--What Else Should I 

Worry About? 

• What Does Puerto Rico Mean to Me? 

• Will Tax Reform Affect Me? 

• Will We See Further SEC 

Intervention in Public Finance? 

• Is My Lease Really a Bond? 

• Stump the Bond Lawyer 

 


